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The defendant is charged with murder in the second degree following the stabbing death

of her husband. The District Attorney of New York County has filed a recommendation of

dismissal of the indictment and the defendant joins in that application . It is opposed by family
members ofthe deceased .

Factual background .

March2 , 2020, at 9:08 p.m.membersofthe New York PoliceDepartmentresponded

to a radiorunofanassaultwitha knifeat 646AmsterdamAvenue, Apt.2C, in New York County
A neighborhadheardthe defendantyelling, Get the fuck out. Get out, get out. Don'tevercome

backhere again, and later, Don'ttake mypurse, give memy purse, don't leavewithmy bag.

have a knife and finally, What did you do? Somebodyhelp me. When they enteredthe

apartment, the policefound a manlyingface-up onthe floorbleedingheavily from his neck. The

defendant, who happensto be a nurse, was holdinga towel on one ofhis wounds, attemptingto

stop the bleeding. More law enforcement officers arrived, followed by Emergency Medical

Technicians. The officersinspectedtheapartmentand ascertainedthat no othercivilianwas there
exceptthe defendantand the gravely injuredmanwho was identifiedas the defendant'shusband,

JamesMurray The defendantadmitted to her neighbor, I stabbedhim. She made no mention

to the neighboror to the police that the deceasedfell on the knifeor that he strangledher.
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The defendant was arrested at the scene and transported to the 24th Precinct for arrest

processing. A silverkitchenknifewas recoveredfrom an area wherethe victim andthe defendant

had been inthe apartment. Althoughthe defendanthad no visible injuries, she complainedofan

inabilityto walk, and saidthat she hadbeenunconsciousfor a second or twoduringthe altercation

with her husband. Because of those complaints, the defendant was taken to a hospital for
evaluationand possibletreatment. Mr.Murraydied at St. Luke'sHospitalat 9:43 p.m. that same

night His autopsy revealedthat his bloodalcohol levelwas .15%, and he suffered a stabwound

to his upper right chest, which angled right to left at a 45- degree downwardangle, piercinghis

Defendant's affirmation , Aug 8, 2022 , exhibit 25, Grand Jury tr at 5, lines 15-16; tr at 6 lines 5-6, 15.
Id. at 8, line 16.



lung and reaching his spine. He also had four other knife wounds: two small, incised wounds to

the right side ofhis neck and two vertical incised wounds to his right shoulder.

Proceduralhistorypriorto transferto this Court.

The defendant was arraigned before a New York City Criminal Court Judge on March 3,

2020 and remanded for Grand Jury action. On the next date, when CPL 180.80 would require

the Courttoreleasethe defendant unless the People hadconducted a preliminary hearing or voted
an indictment within 144 hours of arraignment, the defendant's counsel waived the release time

until March 27, 2020. Presumably, this was to allow the People to further investigate what

happenedthe nightofthe stabbing, in lightofthe defendant'sarraignmentclaims that she hadbeen
a victim ofdomestic violence atthe handsofherlate husband.

Meanwhile , the COVID -19 pandemic struck and the state went into lockdown , rendering

it impossible to empanel grand juries or conduct court proceedings in person for months . On May

21, 2020 , a preliminary hearing was held pursuant to CPL 180.60 . At that hearing, a judge found
" reasonable cause to believe the defendant committed a felony (CPL 180.70 [ ] , and the

defendant remained in jail . It was not until September 10, 2020, that an indictment was filed
against the defendant charging her with one count of murder in the second degree (Penal Law

125.25[1] , a class A -I felony . At the time, Cyrus R. Vance, Jr. was the District Attorney ofNew
York County

Priorto the defendant's indictment, her counselwas replacedby a team ofattorneysfrom

DechertLLPand laterjoined by others from the ZMO Law Firmand KaplanHecker& Finkwho

were recruitedby a domestic violence organizationto accept the case pro bono. Followingher
indictment, the defendant'scase was transferred to the Hon. Melissa C. Jacksonin the Supreme

Courtforpretrialproceedingsandeventualtrialor disposition. Whilethe casewas pendingbefore

JusticeJackson, it proceeded in due course. The Peopleappliedto the Court for searchwarrants

and exchangeddiscovery with defense counsel. The defense lawyers filed an omnibus motion,

pursuant to which Justice Jacksonfound the GrandJury presentationwas legally sufficient, and

orderedsuppressionhearings. Eachside retaineddomesticviolenceexperts.

Proceduralhistoryinthis Court.

January 1, 2022, a new District Attorney assumed office. On April 5, 2022, in

anticipationof Justice Jackson'splannedretirement, the case was transferredto this Court. After

an initialappearance, the matter was scheduledfor hearingsand trialon May 25. Onthatdateand

in the six months that followed, perplexingand conflictingsignals emanated from the District

Attorney'sofficeregardingthe prosecutionofthis matter.

The first attempt to reduceand dispose of the case was made on May25 when, withthe

assigned Assistant on trial elsewhere, a supervisorappeared seekingcourt approvalof anAlford

plea(NorthCarolinav. Alford, 400US 25 [ 1970] ; Peoplev. Miller, 91NY2d372, 377 [ 1998] , in

whichthe defendantwould have pled guilty to manslaughterin the second degree (Penal Law
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125.15[ ] and menacingin the second degree (Penal Law § 120.15[1] ) , with no admission of
wrongdoingor factualallocution.³ The deal includedthe promisethatafter a yearofgoodbehavior

the defendantcould withdraw her felony pleaand stand convicted only of the B misdemeanorof

menacing. Settingaside the fact that Alfordpleas are and should be rare, (Silmon v. Travis,
95 NY2d470, 474 [2000]) , the proposedplea was illegal. The New York State Legislature has

mandatedthat a plea of guilty on an indictment for murder in the second degreemust include at

leasta pleato a class C violent felony offense( CPL 220.10[ 5 ][d] [i ] ; Peoplev. Myers, 167AD3d
1573 [4thDept2018 . The Courtcould not have accepted a pleaofguilty to manslaughterinthe

second degree, a non-violent felony, to satisfy the indictment (PenalLaw 70.02[ b . Nor

couldthe defendant havepled guilty to menacingin the second degree, whichwas neither on the

indictment, nor a lesser included offense to the sole charge of murder (see CPL 220.10[
220.20[

While the executive staff went back to the drawing board, the Assistant DistrictAttorney

continued the prosecution. On July 27, 2022 the Assistant answered ready for suppression
hearings. Nonethelesson thatsameday, a memberofthe DistrictAttorney's executive staffmade

an oral applicationto dismiss the indictment so the People could replace it with a superior court
information( SCI ) charging manslaughter in the first degree (PenalLaw 125.20) . The Court

denied the oralapplication, instructingthe People to put the motion inwriting. Meanwhile, the

assignedAssistantproceededwiththe suppressionhearingsand prevailed.

OnAugust5 , 2022, the Peoplefiled a motionpursuantto CPL 210.20( 1)( 1) and210.40,

seekingan orderdismissingthe indictment in the interestofjustice and grantingleave to replace

it with an SCI charging manslaughterin the first degree, upon which both the People and the

defendantwerepreparedto proceedto trial. This was undercutby the defendant's papers, which
madeno mentionof an SCIor a trial, but insteadsoughtoutrightdismissalofthe indictmentagainst

her. Regardless, the People's motion was wholly inadequate; there were no compelling

circumstancesrenderingcontinuedprosecutionofthe indictmentunjust, andnorationalefor going
to trial on an SCIbecausemanslaughterin the first degree is a lesser includedoffense to murder

inthe seconddegreethat could have been presentedto a petit jury for its consideration.

Followingthe denial of the motion, the assigned Assistant District Attorney continued

pursuingthe murder case against the defendant. As late as September 12, 2022, she made an

applicationpursuantto Peoplev. Ventimiglia, 52NY2d350 ( 1981) , seeking to put forth evidence

at trialofpriorbad actsby the defendant. The defensealso made motions regardingthe scope of

the testimony of their expert witness, and a trial date of November28 was chosen. Instead, on

November 18, the District Attorney filed a letter with the Court and his recommendationof

dismissal On the date originally set for trial, he came to Court personally to argue in favor of
dismissal.

An Alford plea, however, would require the People to put forth evidence to support the charge of manslaughter .

For a full explanation of why the People's first motion to dismiss the indictment was rejected, see People v .

McCarter, 76 Misc 3d 1048 (Sup Ct, NY County 2022).
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The recommendation of dismissal.

November 18, 2022 the District Attorney filed a three-page recommendationof
dismissal (commonly referredto as a DOR ) . There is no suchthing as a DORinthe Criminal

ProcedureLaw, but these applicationshavebeen usedas vehicles by whichprosecutorsinformthe

courts that there exists some impediment to continuing prosecution of a case. Other than to

claim incorrectly that all avenues to pursuingalternative lesser charges were foreclosed by

prior decisions of this Court, the DistrictAttorney offered no reason in the recommendationfor

seekingto dismissthe case. Hewrote: At this stage withthe proposed [illegal] plea andreduced
chargeby SCIforeclosed the options remainingto the People are stark: to proceed or decline to

proceed to trial on murder in the second degree. Given those options, the People decline to
proceed.

Augmentinghis recommendation, the DistrictAttorney sent a letterto this Court, inwhich
he stated: have a reasonabledoubt of whether Ms. McCarter stabbed Mr. Murray with the

requisiteintent to support a convictionof murder in the seconddegree (Bragg letter to Court,

Nov.18, 2022 at 1) . Healso wrote: I cannotproceedto trial on a chargethat I do notbelievein

( id.at2) . Heindicatedinthe letterthat hehadhopedto find a finaldispositionthat wouldprovide

a measureofaccountabilityfor Ms.McCarterwithoutaskinga jury to reacha conclusionI cannot

reachmyself (id. at 1) . Nowheredid he state the indictmentshouldbe dismissedfor anyofthe
reasons recognized in CPL Article 210. Nor did he state that he believed the defendantwas

justified in stabbingthe deceased.

Theoptionsofthe courts and district attorneys are extremelylimitedonce a GrandJury

has voteda truebill, for good reason(see, e.g., Holtzmanv. Goldman, 71 NY2d564 [1988] ) . The
purposeofthe GrandJury is to protect the populace from overreachingby the state. The Grand

Juryasweknowit firstappearedin Englandduringthe reignofEdwardIII( 1312-1377) , when24

knightswereselectedby the county sheriffand empoweredto commencea prosecution. In1635

the GrandJury made its way to the Americancolonies, and over time, it evolved into a body to
createa barrierbetween accusationsand convictions (MarkKadish, BehindtheLockedDoorof

an AmericanGrandJury: Its History, Its Secrecy, and Its Process, 24 Fla St ULRev 1, 8-12
[ 1996] . The federal Grand Jury is established by the FifthAmendment to the UnitedStates

Constitutionwhich prevents a person from being held to answer for a capital, or otherwise
infamouscrime, unlesson a presentmentor indictmentofa GrandJury (US Const, 5thAmend)

By havinga GrandJury initiatea prosecution, the peopleare protected againsthasty, malicious

andoppressivepersecution (Woodv. Georgia, 370US 375, 390[ 1962 ) . The rightto indictment
by a GrandJury instate court is ensconcedinthe New York State Constitution(NY Const, art I ,

6) . Oncea GrandJury has voted a truebill, the power to cease prosecutionofthat individualis

strictlycircumscribedby statuteleavingboththe districtattorneyandthecourtswithlimitedpower
(see GrandJury, Touro L Rev, Vol. 11, No.3 , art41, 964-966[ 1995]) .

A district attorney has the power to decline to prosecute a case, but that power is not
unilateral Since 1829 New York law requires the consent of the court before a district attorney

may dismiss or abandonprosecutionof an indictment (2 Rev Stat ofNY, part IV, ch II, tit IV [1st
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ed 1829 People v . Douglass, 60 NY2d 194, 203 , n . 4 [ 1983] . A statement of a district attorney

declining continued prosecution of a criminal case does not divest the court of jurisdiction or

otherwise impose a mandatory duty upon the court to dismiss the case, even where the criminal

defendant consents to dismissal (Matter ofDonnarunna v. Carter, 41Misc 3d, 195, 197 [ Sup Ct,

Albany County 2013] ) .

Neither the Peoplenor the Courthavethe authority to dismiss an indictmentfor a reason

otherthanthoseprovidedby the CPL(Peoplev. Ekpachi, 37 NY3d39,48 [2021] ; Peoplev. Extale,

18 NY3d 690 [2012] ; People v. Douglass, 60 NY2d 194 [1983] ) . The only framework under

whichto evaluate the DistrictAttorney's recommendationofdismissalin this matter is to address

it as a motion to dismiss in the interest of justice (see CPL 210.20[ 1] ; 210.40). The Court

adoptsitspreviousanalysis(see Peoplev. McCarter, 76 Misc 3d 1048 [SupCt,NY County2022]),
andadditionallyconsiders the following:

The position of the victim's family ( CPL 210.40[

In a homicide, where family members are deprived of their loved one forever, it is

appropriate to consider their feelings about dismissingthe prosecution ofthe alleged perpetrator.
Itwas only after the DistrictAttorney's November 18 letterto the Court was reported in the press

that this Court became aware ofthe attitude of the deceased's family, through letters e-mailed

directly tothe Court (copies ofwhichhavebeenprovided to attorneys for bothparties).

In a letter signed by Steven Murray , brother of the deceased , he stated that we are
unequivocally opposed to these charges being dismissed and we have forcefully communicated
that to the DA . However , he has repeatedly ignored our repeated requests to let a jury weigh the
evidence and determine guilt or innocence . . . My brother is dead and his daughter has been left
without her father , and the DA's actions have been focused solely on the defendant and not on
seeking the truth and obtaining justice for Jim since he took office . In another letter , signed by
the deceased's prior wife , Hyonchu Murray , she writes , The death of Jim Murray has left my 17
year-old daughter , Kayla Murray, without her father , who she loves very much. She continues to
grieve this tremendous loss. To know that a grand jury already found reason to indict , only for
it to be dropped will be added torment to her ongoing grief

Theevidenceofguilt, whetheradmissibleor inadmissible(CPL 210.40[ ) .

The Courthas reviewedthe extensive history of this case in bail applications, omnibus
motions, pre-trial evidentiary hearings, previous motions to dismiss, and Justice Jackson's

decisions. Noevidence presentedto the Court establishes as a matter of law that the defendant

wasjustifiedinheruse ofdeadlyphysicalforce. Nordoesthe evidencefail to establish, as a matter
oflaw, that she intendedto causethedeathofthe deceased. The DistrictAttorneycorrectlystated
that there was only one " fatal wound, but misspokewhen he states there was "not a series of

wounds (Nov.28, 2022, tr at 5, lines 7-8) deceased suffered four other knife wounds,

unexplainedbyeitherparty, andtwo ofthosewoundsareconsistentwiththeuse ofa secondknife.
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The history of the defendant (CPL § 210.40 [1 ] [d ]) .

reiteratea pointexpressedinthe Court'spriordecision: the defendantmay be a victim
of serious domestic violence (McCarter, 76 Misc 3d at 1056) . She may have been faced with

deadly force onthe night of March2, 2020 and could have beenjustified instabbingherhusband
to deathtoprotectherself. Ifso, she committedno crime. But sufficientquestionsoffactsurround

this case, cryingout for the opportunity to be answeredat a trial. This doesn't punishvictimsof
domesticviolence; itensuresthat cases are decidedsolely on their individualmerits, by a fair and

impartial jury. It promotes public confidence in the court system, which society needs to
peacefullyresolve differences, keep the citizens safe, and ensure accountability for those who

commitcrimes. The law mustnotapportionjustice accordingto the size of one's advocacygroup

or the savvinessof a media campaign, but afford [e] qual and exact justice to all [people] , of

whateverstateor persuasion (FirstInauguralAddress, Thomas Jefferson, March4 , 1801).

The impact ofdismissal uponthe confidence of the public in the criminal justice system (CPL

210.40 1 ) .

After the defendant's arrest, this case becamethe focus of an intenseadvocacycampaign,

which received extensive attention in the press. Virtually all the media coverage adopted the

defendant's narrative that she was the victim of domestic violence and that prosecutingher for

killingherhusbandwas unjust. The content of news stories is not evidence, and the Courttakes

no position on its accuracy. In evaluating the impactof dismissaluponthe confidence of the
public, however, it is importantto identify the contrast betweenthe reporting on this matter and

the morecomplexnarrativereflectedin the officialcourt file.

The evening of March 2 , 2020 was the end of a turbulent relationship between the
defendantandthe deceased. Inadditionto the deceased's alcoholabuse, court recordsdocument

videoevidence, whichpurportsto showthat inJuly 2019the deceasedwas intoxicatedandbecame

physicallyaggressive duringanargument, promptingthe defendanttothreatento stabhimwhile

holdinga pairofscissors (People'saffirmationin supportof admissionof evidenceofuncharged

bad acts, Sept. 12, 2022 ). InOctober2019, the deceased's text messages to the defendant

referencea timewhenshe pulleda knifeon [him when he was nowhereeven close to hitting

her (id. ) . Later in2019, thedefendantkickedthe deceasedoutofherapartment, furious at him

for cheatingonher (id. 7). Throughouttheir relationship, the defendantmonitoredthe deceased's

e-mails, iCloud, anddatingapplications eventrackinghis locationbyusinghis cellulartelephone

(id. 8) . Evenafter their relationshipended, inthe monthprecedingthe deceased'sdeath, shewas
monitoringhis accountsandcheckinghiswhereabouts once changinghis datingprofilestatusto

marriedliar (id.) . She, herself, describedthis behavioras stalking the deceased(id.) .

Although portrayed as estranged inthe media, the defendant and the deceased maintained
some involvement. In the days leading up to the deceased's death he exchanged text messages
withthe defendant regardingtheir meeting each other, and the defendant sent the deceased a text

on March 1, 2020 the day before his death asking to visit him (People v . McCarter, Sup Ct,
NY County, Nov. 15, 2021, Jackson, J., indictmentNo.746/2020 at 14).
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The court file contains conflictingversions ofwhat happenedthe night Mr.Murray died.

According to information provided by prior defense counsel, which the People relied upon in
seeking a search warrant in this case, the deceased came to the defendant's home, intoxicated,

demandingmoney (aff of Detective Cruz in support of application for search warrant of 646

Amsterdam Avenue, 4[k ] . When the defendant refused to give it to him, he got angry and
pushed her (id.) . Because the defendant feared he might put her in a headlock, she grabbed a

breadknifeandplaced it at his neck to pushhim away( id.) .

The deceased continued to ask for money and, to defuse the situation, the defendant

decidedto giveit to him, but then was unableto find her wallet (id.) . He becameangry again and
moved close to her at which time she stabbed him once in the chest to stop him (id.) . Later,

however, whennew counselappearedon the scene, the defendant toldthem and they revealedit
to thePeople that she held a kitchenknife at herwaist to wardoffthe deceased, who fellforward

ontothe knifeand was accidentallystabbed (People'saffirmationinopp to mtnto dismiss,undated

28) . The medicalexaminerdidnot believe, baseduponthe locationand downwardangleofthe

wound, that the injurieswere consistentwiththis accidentnarrative(id.) .

The defendant stated in a 911 call on the night of the incident that she stabbed her husband
(McCarter,Nov. 15,2021 at 6) . After the police arrived at her apartment,Police Officer Samantha
Cortez said, in front of the defendant , She said he tried to take her money and she stabbed him in
the chest (id. at 5). Although the defendant was present when the police officer made this
statement, she did not deny it and said nothing to correct it (id. at 5). What the officer said was
similar to what the defendant's neighbor a neutral party with no apparent reason to fabricate
told the Grand Jury (Defendant's affirmation, Aug 8,2022 ,exhibit 25 , Grand Jury tr at 8 , lines 12
18). He said he asked the defendant , How did this happen? and she replied, I stabbed him
(id.). He also asked her, How did you? and she said, With a knife (id.). Neither this neighbor,
nor any other witness heard the defendant calling for help prior to the stabbing.

The defendant also told police that the defendant had pushed her , that they had fallen into

a mirror, and that she was afraid the mirror would fall (Pretrialhearingtr,July 27, 2022 at 60, lines

1-4) . And, as the officers were placingher inhandcuffs, the defendant said, Hewas fightingme

(id. at 60, lines 14-18) . The defendantcomplainedofno injuries, but stated that she couldn't walk
and may have lost consciousness for a few momentsduring the altercation. The defendant did not

say to the police that the deceased had tried to strangle her that evening or had placed her in a
chokehold

The intense press coverage is also of note as it demonstrates the charged atmosphere that

has surrounded this case and the tremendous pressure that has been brought to bear on the District

Attorney to drop it.5 In June 2019 , Alvin L. Bragg , Jr. , announced his candidacy for New York

The Court has also been subject to media scrutiny , and even direct calls to action, which it has ignored. ( A judge

shall not be swayed by partisan interests , public clamor or fear of criticism (22 NYCRR 100.3 [B [ see also
COLOR OF CHANGE : ATTORNEY BRAGG HAS MADE THE RIGHT DECISION AND WE CALL

ON STATE SUPREME COURT JUDGE DIANA [ sic] KIESEL TO HONOR HIS DECISION NOT TO
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CountyDistrictAttorney. (CyrilJosh Barker, Alvin BraggAnnouncesRunfor ManhattanD.A.,
NY Amsterdam News, June 21, 2019, available at https://amsterdamnews.com/news/2019/

06/21/alvin-bragg-announces-run-manhattan-d [lastaccessedNov.30, 2022]) . On September10,
2020, which was the day that the indictmentagainst the defendantwas filed, New York City was

gearingupfor a primarycampaignseason. Onthat same day, futureDistrictAttorneyBragg, one

ofeightcandidatesina hotly contestedDemocraticprimary, posted the followingmessageonhis
Twitteraccount: #StandWithTracy. Prosecutinga domesticviolencesurvivorwho actedinself

defenseisunjust (SeeAlberto Luperon, ProsecutorWants to DropIndictmentAgainst Survivor

ofDomestic Violence Chargedwith Stabbing Husbandto Death, Law & Crime, Nov.20, 2022,
available https://lawandcrime.com/crime/prosecutor-wants-to-drop-indictment-againstat

domestic-violence- survivor-charged-with-stabbing-husband-to -death [ last accessed Dec. 2 ,

2022 That tweet opened a floodgate of articles about the case and what advocates viewed as

Mr.Bragg's promise" in connectionwith

By the time the District Attorney was contemplating offering the defendant an Alford plea,

58 domestic violence organizations , 12 domestic violence experts and advocates , and Gloria

Steinem , had signed a letter to the District Attorney urging him to drop the charges against her.
The violence Ms. McCarter survived at the hands of Mr. Murray and the revictimization she has

suffered after his death have left her deeply traumatized . What Ms. McCarter needs is in-patient

treatment to address this psychological trauma not further debilitating engagement with the

criminal justice system (Defendant's affirmation , August 8, 2022 , exhibit 28 , Kluger letter, May

3, 2022 ) . In another letter, written later , the District Attorney was also reminded of his campaign

promise by 36 members of the clergy , who wrote : During your campaign , you claimed to support

survivors and expressed your support of Tracy specifically (Defendant's affirmation , August 8,

2022 , exhibit 29 , Breyer letter , August 6, 2022 ) . Another organization , Survived and Punished ,
had also sent a letter signed by over 60 organizations and institutions . . to urge Manhattan DA

Alvin Bragg to use his prosecutorial discretion to drop all charges against Tracy McCarter (Stand

With Tracy Survived & Punished NY, https://www.survivedandpunishedny.org/stand-with-tracy/
last accessed December 2, 2022] ) . That letter was not only delivered to the District Attorney , but

also twice printed in The New York Times by the group Color of Change (id.) . This same group

reportedly provided the District Attorney with considerable financial support during his

PROSECUTE TRACY MCCARTER Color Of Change, https://colorofchange.org/press_release/color-of-change
district-attorney-bragg-made-the-right-decisioni-not-to-prosecute-tracy-mccarter/ [lastaccessedDec. 1,2022]).
Oneexample:Jessica Washington, DAAlvinBragg StillWon't Drop ChargesAgainst ManhattanWomanCharged

With MurderWho Says She Acted in Self-Defense, in which the author wrote in The City, Bragg has beenin the
hot seatfor how his office has handledthe Upper West Side woman's case, after he called her prosecution unjust
duringhis campaign running as a progressiveprosecutor set on reducingincarcerationbefore taking office Jan.
(March 14, 2022, available at https://thecity.nyc/2022/3/14/22978149/alvin-bragg-tracy-mccarter-murder-self
defense [last accessed Nov.30,2022]) .
7 SeeGwynneHogan,NationalProgressivePACPlansto BackManhattanDACandidateAlvinBraggWith Million
CashInfusion, Gothamist, May 10, 2021, available at https://gothamist.com/news/national-progressive-pac-plans
back-manhattan-da-candidate-alvin-bragg- -million-cash- infusion (last accessed Nov. 30, 2022); Sophie Mann,
ManhattanDA AlvinBraggSeeks to DismissMurder IndictmentagainstNurse, 44, Who StabbedHer Boyfriendto
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beclear,this Court has no evidence of a quidproquo and accepts the District Attorney's
representation that he made his decision to drop the charges after independently reviewing the
case. And in fairness , as the June 22, 2021 primary approached , Candidate Bragg joined seven of
the eight Democratic candidates and the one Republican who declined to comment directly on the
defendant's case when asked to do so by an advocacy group , stating it would be inappropriate if
one day they might inherit it (Lauren Gill , Prosecutors Ignored Evidence of Her Estranged
Husband's Abuse . She Faces 25 Years in Prison for Murder., The Intercept , May 24 , 2021,
available at https://theintercept.com/2021/05/24/manhattan-district-attorney-domestic-violence
tracey-mccarter/ [last accessed Dec. 2 , 2022]) .

Nonetheless, the damage was done. The District Attorney's tweet, coupled with the

interpretationgiven it by reporters and organizations supporting the defendant, kept alive the

impressionthat he was willing to respond to campaign-related pressures, while the Rules of

ProfessionalConductlimitedhisability to respondto the press (22 NYCRR1200.3.6) . Allofthis

medianoisehas created the appearanceof impropriety, whichcould have beenavoidedhadthe

DistrictAttorneyrecusedhimselffromthismatteroncehe took office (see WorkingFamiliesParty

v. Fisher, 23 NY3d539 [2014] [holdingdistrict attorneymaydisqualifyhimselfuponapplication

with good faith basis]) . Instead, the case has reachedthe point wherethe publiccouldperceive

thisdismissalas boughtandpaidfor withcampaigncontributionsand politicalcapital.8

While there are rare instances in which a significant appearance of impropriety permits
a court to disqualify a district attorney from participating in a prosecution and appoint a special
prosecutor,this is not one of them (see People v. Adams, 20 NY3d 608, 613 [2013]) . Absent more
than headlines and news stories, this Court cannot overstep its bounds and demand that a duly
elected prosecutor step aside (see Soares v. Herrick, 20 NY3d 139, 145-46 [2012] ; Clokev. Pulver,
243 185, 188 [3d Dept 1998] ; Murphyon BehalfofRensselaer County v. Dwyer, 101AD2d
376, 378-79 2d Dept1984] .

The DistrictAttorney's repeated referencesto MatterofSoaresv. Carter, 25 NY3d1011

(2015) , however, contain the veiled threat of a different blow to the public's confidencein the

criminaljusticesystem. InSoares, the DistrictAttorney ofAlbanyCounty stated his intentionnot

to prosecutea case inwhichhe did notbelieve. Whendirected to do so by a judge, he refusedto

callwitnessesat the trial, for which he was threatenedwithcontempt. The Court of Appeals, in

Deathin UpperWest Side Apartment inSelf-Defense after He Received $500,000 inCampaignDonationsfrom
Soros-BackedAdvocacy Group, Daily Mail, Nov.29, 2022, available at https://www.dailymail.co.uk/news/article
11481573/Manhattan-DA-Alvin-Braff- seeks-dismiss-murder- indictment-against-nurse-killed-boyfriend.html (last
accessed Nov. 30, 2022) .
8 See VictoriaLaw,The ManhattanDA FinallyKeeps His Campaign Promise Not to Prosecute aDomestic Violence
Victim The Nation, Nov. 21, 2022, available at https://www.thenation.com/article/society/manhattan-alvin-bragg
tracy-mccarter/ (last accessed Dec.2,2022); Jim Quinn, DA Alvin Braggseeking a murder dismissalbecause ofa
500K woke campaign contribution?, New York Post, Nov.28,2022 available at https://nypost.com/2022/11/28/is

da-bragg-seeking-a-murder-dismissal- because-of-a-500k-woke-campaign-contribution/(lastaccessed Dec.2,2022)
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reviewingthe judge's actions, held that a trial court could neither direct a district attorney to

prosecutea case, nor holdhim in contemptfor a " failure to doso (id. at 1014) .

ThisCourtcoulddeny the DistrictAttorney'sapplicationand movethis indictmentto trial

immediately hearingsandpre-trialapplicationshavealreadybeenadjudicated. Butto whatend?
TheDistrictAttorney's reliance on Soares signals he will simply refuse to presentevidence and
concedethe acquittal. Underthe law, the Court coulddo nothingto force himto do otherwise.

Sucha result, after what would likely be weeks of jury selection, given the extensive pre-trial

mediacoverage, would be a waste ofjudicial resources and would make a farce of the criminal
justicesystem

Conclusion

The law that gives the Court power, in the end, leaves it powerless . The Court finds no
compelling reason to dismiss the indictment, but for the District Attorney's unwillingness to
proceed. Itis not in the interest ofjustice for the Court to engage in a futile and unseemly stand
off with the District Attorney that would waste precious court resources , interfere with other
important cases that must be prosecuted in this post-COVID backlog , and cause needless anxiety
for the defendant and for the family of the deceased. Ultimately, it would hold the Court system
up to ridicule and scorn, a result that must be avoided.

September 12, 2005, future Chief Justice of the United States John G. Roberts, Jr.

testifiedat his confirmationhearingsbeforethe UnitedStates Senate. Inhisopeningstatementto

the JudiciaryCommittee, he statedinpart: I willdecideeverycasebasedonthe record, according

to the ruleoflaw, without fear or favor, to the bestofmyability, and I willrememberthat it'smy

job to call balls and strikes, and not to pitch or bat ( ConfirmationHearingson the Nomination
ofJohn G. Roberts, Jr. to be ChiefJusticeofthe UnitedStates," HearingbeforetheCommitteeon

the Judiciary, U.S. SENATE, 109THCONG., SESS., Sept. 12-15, 2005; Serial J-109-37) .

Accordingly, I mustcall anend to this prosecution. Constrainedby my oathof office, the law I

sworeto uphold, and myroleas legalumpire, I am leftwiththe Hobson'schoiceofstandingeye

to eyewiththeDistrictAttorneyto see who will blink first, or dismissingthe case of ThePeople

ofthe StateofNew Yorkv. TracyMcCarter. I choosethe latter.

Epilogue.

Althoughthe DistrictAttorney statedthat he does notwishto continue the prosecutionon

lessercharges, he also stated that he did not understand it to be somethingthat [ the People] can

do Thisdismissal inthe interestofjustice is nota dismissalonthe merits (Ryanv. NYTel. Co.,

62 NY2d494, 504-05 [ 1984] [ A dismissal inthe interestofjustice isneither an acquittalofthe

charges norany determinationof the merits. Rather, it leaves the question of guilt or innocence

unanswered see also Wardv. Silverberg, 85 NY2d993, 994 [1995]) . As such, it isnota bar to

furtherprosecutionof the same criminal transaction(Peoplev. Zagarino, 74 AD2d 115, 116 [2d

9
Thiswouldbar any furtherprosecutionofthe defendant, pursuantto CPL 40.20.
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Dept 1980] [ The defendantstands inno peril of double jeopardy, since the dismissal involvedno
aspectofhis guilt or innocence. . Nothing, therefore, prevents the People from presentingthe
case to the GrandJury a second time, seeking an indictmentfor manslaughter inthe first degree.

The DistrictAttorney has stated that he seeks a measure of accountability for the defendant

(Bragg letter, Nov. 18, 2022, at 1) , and the People have previously argued that manslaughter is

supportedby the facts (People'smotion to dismiss, Aug. 5, 2022. at 2 [T]he most appropriate

inference isthat Defendantstabbedthe decedent with intent to cause seriousphysical injury to her

husband. ) Alternatively, the People retain the option to file a felony complaint charging
manslaughterinthe first degree and work with the defendantto resolve the case withoutanother

GrandJury presentation.

The Courttherefore stays sealing of this matter for 60 days to give the District Attorney
the opportunity to exercise those options. Should the prosecution of this criminal transaction end

with this written decision, it will be the District Attorney's choice, and not the result of any
dilemma caused by this Court.

This Constitutes the Decision and Order of the Court .

DATED : December 2 , 2022

New York , New York
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ActingSupremeCourtJustice


